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JOINT APPENDIX 
| Filed in Open Court April 9, 1962] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 
Grand Jury Sworn in on March 6, 1962 
THE UNITED STATES OF AMERICA ) Criminal No. 310- 62 


~ ) Grand Jury No. 322-62 


Violation: 
ERNEST A. SCOTT ) 92 U.S.C. s70k(a), 21 U.S.C. 


174 (Possession of narcotics; 
facilitation of/concealment and 
sale of narcotics, knowing same 
to have been imported, con- 
trary to law) | 


The Grand Jury charges: | 

On or about March 12, 1962, within the District of Columbia, 
Ernest A. Scott purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 
narcotic drug, that is, five capsules containing a mixture totaling about 
200 milligrams of heroin hydrochloride, quinine hydrochloride and 

mannitol. | 
SECOND COUNT: 

On or about March 12, 1962, within the District of Columbia, 
Ernest A. Scott facilitated the concealment and sale of ; a narcotic drug, 
that is, five capsules containing a mixture totaling about 200 milligrams 
of heroin hydrochloride, quinine hydrochloride and mannitol, after said 
heroin hydrochloride had been imported, with the knowledge of Ernest 


A. Scott, into the United States contrary to law. This is the same 


heroin hydrochloride which is mentioned in the first count of this 


indictment. 
/s/ David C. Acheson 
Attorney of the United States in 


and for the District of Columbia 
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[ Filed April 13, 1962] 
PLEA OF DEFENDANT 


On this 13th day of April, 1962, the defendant Ernest A. Scott, 
appearing in proper person and by his attorney Jacob Gordon, being 
arraigned in open Court upon the indictment, the substance of the 
charge being stated to him, pleads not guilty thereto. 

The defendant is remanded to the District Jail. 

By direction of 


MATTHEW F. MCGUIRE 
Presiding Judge 
Criminal Court # ASSIGNMENT 


* OK OK 


[ Filed Jan. 16, 1963] 
EXCERPTS OF TRANSCRIPT OF PROCEEDINGS 
| Washington, D.C. 


Monday, May 14, 1962 
The above-entitled case came on for trial at 11:30 a.m. on 
Monday, May 14, 1962, in the United States District Court for the 
District of Columbia, in the Courthouse at Washington, D.C. 
BEFORE 
HONORABLE JOHN J. SIRICA, Judge of the United States 
District Court for the District of Columbia and a jury. 
* * * BS 
DAVID PAUL 
was called as a witness by the United States and, being first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOWER: 
* * * * * 
Q. What is'your assignment? A. I am assigned to the Narcotics 
Squad. 
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Q. How long have you been assigned to the Narcotics Squad ? 
A. Since 1957. | 

Q. Now, Detective Paul, directing your attention to the afternoon 
of March 12th, 1962, where were you at approximately 1 p.m., 1 o'clock 
in the afternoon? A. About 1:05 p.m. on March 12th, I was in a police 
cruiser with Detective Didone. I was driving, and we were driving 
north in the 1500 block of Seventh Street, Northwest. 

Q. What did you see as you were in the 1500 block of Seventh 
Street, Northwest ? | 

Excuse me, is that in the District of Columbia? A. Yes, sir, it is. 

As I was driving, and as I drove north on Seventh Street i in the 
1500 block, and just a little south, and just as we were a little south of 
Rip's Pool Room, which is at 1545 Seventh Street, Northwest, I observed 
the defendant Scott in company with a group of other men, standing in 


front of this poolroom, and as the cruiser approached the poolroom, 


the men scattered in different directions. 
Q. On what side of the street, east or west side of the street, is 
Rip's poolroom? A. It is on the east side of Seventh Street. 
Q. Thank you. Continue. A. The same side we were on. 
The defendant and several other men ran into the poolroom at 
1545 Seventh Street, and another group of men ran around the corner 
on Q Street, and a few of them moved down to where the) athletic-store 
is, just south of the poolroom. | 
I stopped the cruiser, left the cruiser, and entered the poolroom. 
Q. Did you enter the poolroom alone? A. Yes, I; did. Detective 


Didone stopped and was having a conversation with a man on the side- 
walk. | 

I entered the poolroom, and as I did, I observed the rear end ofa 
blue coat disappearing into the bathroom at the rear end of the pool- 
room, and I had noticed that the defendant Scott was wearing a blue 
coat on the sidewalk, and I went to the rear of the poolroom and opened 
the door of the bathroom, and as I stopped into the poolroom, I mean 
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into the bathroom, I observed the defendant standing to the left, facing 


a commode, and as I stepped in, I observed from his right hand drop 
a cigarette pack to the floor. 

Q. What did you do then? A. I went over and picked up the 
cigarette pack, and it had fallen into a puddle of water to the right of the 

commode, and opened the cigarette pack, and I observed it con- 
tained five gelatin capsules of a white powder. 

Q. Was there anyone else in the men's room when you went in, 
except the defendant? A. No, sir, just the defendant, sir. 

Q. Now, the man that you saw outside of Rip's poolroom and inside 
in the men's room, do you see him in court today? A. Yes, sir, I do. 

Q. Will you point him out? A. The defendant Scott, wearing a 
brown suit, a sort of tannish suit. 

MR. FOWER: May the record show the witness identified the 
defendant Scott, Your Honor ? 

THE COURT: The record may so indicate. 

* * * a 
BY MR. FOWER: 

Q. Will you please state what you did then, after you picked up 
what the defendant Scott had dropped? A. I picked up the cigarette pack. 

It was a Chesterfield king-size cigarette pack, and I observed 
inside was five gelatin capsules of a white powder, and I identified 
myself to Scott, and placed him under arrest for violation of the 
Harrison Narcotic Act. 

I then took Scott out of the bathroom, and out of the poolroom, and 
placed him in the rear seat of the police cruiser, which was parked in 
front of the poolroom. 

MR. FOWER: At this time I would like to have these marked for 
identification as Government Exhibits 1 and 1-A. 


(The documents were marked as 
Government Exhibits 1 and 1-A, 
respectively, for identification.) 


re permet 


BY MR. FOWER: 

Q. Now, Detective Paul, I show you Government Exhibits 1 and 
1-A. Have you seen that Government 1 and 1-A, and the contents of 
Government Exhibit 1 before? A. Yes, sir, I have. This is the 
Chesterfield king cigarette pack, which I picked up from the floor of 
the bathroom at 1545 Seventh Street, Northwest, after I observed the 
defendant Scott drop it with his right hand, and five gelatin capsules of 
a white powder in this envelope, which were in this cigarette pack at 
that time. | 

I have marked this, my initials appear on it, and I placed this 
into this small cream-colored envelope, which I marked, which I 

sealed, and then I then placed this into the larger evidence 
envelope, which I also lock-sealed. | 


My writing appears on both envelopes. | 

Q. Now, going back to when you first found this material on the 
floor of the bathroom in which the defendant Scott was standing, after 
he had dropped it, did you find any federal narcotic tax stamps on the 
cigarette pack or on the capsules? A. No, sir, there were no narcotic 


tax stamps on the package. | 


* * * * | ok 


| 
Q. And did there come a time when you performed any tests on 


the capsules that you have identified? A. Yes, sir, at the Narcotics 
Squad office. | 
* * * * es 
Q. Did you get a color reaction when you mixed these two 
ingredients? A. Yes, I got a positive color reaction. | 
Q. When you say positive color reaction, what do! you mean ? 
A. That the reaction was purplish. 


Q. Purplish in color? A. Yes, sir. 
* * * 


* 
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Q. One last question, Detective Paul: All this took place in the 
District of Columbia? A. Yes, sir, it did, sir. 
* * * * 
CROSS EXAMINATION 
BY MR. GORDON: 

Q. Now, Detective Paul, I believe you testified that you were 
driving north on Seventh Street with your associate, Detective Didone; 
is that correct? A. That is correct. 

Q. And I believe you testified you saw a crowd of persons con- 


gregated before these premises? Is that correct? A. In front of the 


poolroom, yes, sir. 

Q. Now, did you know any of these persons when you observed the 
crowd? A. I had seen some of them before. I had observed the 
defendant also in the crowd. 

Q. And I believe it is your testimony that they all scattered; is 
that correct? A. Yes, sir. 

Q. And you saw the defendant run into the poolroom? A. Yes, sir. 

Q. And there is no question about that in your mind; is that 
correct? A. No, sir. 

Q. Now, when he went into the poolroom, where did he first go? 

A. The defendant. 

Q. Yes. A. I don't know where he first went. I know when I 
first saw him when I entered the poolroom. 

* * * * * 

Q. Now, what did you observe the defendant doing as he went in 
the poolroom? A. As he was going in? 

Q. That is right. A. I just observed him going. He ran into the 
poolroom. 

Q. He was running, not walking? A. Yes, he was running, moving 
very rapidly. 

Q. What was that last? A. He was moving very rapidly into the 
poolroom. 
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Q. Now, you followed him into the bathroom; is that correct ? 
A. I -went into the bathroom after he did, yes, sir. | 

Q. And he had run into the bathroom? A. Well, I could not tell 
you, sir. By the time I got in the poolroom, all I saw was him 
disappearing in the bathroom. | 

Q. Well, wasn't it your testimony before that he was running ? 
A. Into the poolroom. You have asked me what happened after he got 
into the poolroom. | 

Q. So you didn't observe him go into the bathroom; is that correct? 
A. All I could observe is when I entered the poolroom, I observed the 
back end of the blue coat disappear into the bathroom. | 

Q. Well, did you see the blue coat before you went into the pool- 
room? A. I observed the defendant had a blue coat on in front of the 


poolroom, when they were in front of the poolroom. 
Q. And then did you see the blue coat go into the bathroom ? 
A. That is what I observed, yes, sir, the back end of the blue coat 
going into the bathroom. 
Q. Did you go into the bathroom behind him? A. Yes, sir, I did. 
Q. How long after he went into the bathroom did you go in there ? 
A. Oh, a matter of seconds, a very short period of time, because I 
immediately went back to the bathroom. 
Q. What was his posture when you walked into the bathroom. 
A. He was standing facing a commode; his back was to me. 
Q. All right, now what else did you observe at that time? A. As 
I entered the bathroom ? | 
Q. Yes. A. I observed him drop the cigarette pack with his 
right hand to the floor, and it dropped to the right of the commode in a 
puddle of water. : 
Q. Now, was he standing in front of the commode? A. Yes, he 


was. 


Q. Was the top or the seat of the commode open ?, A. I believe 


it was, sir. 
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Q. Did you observe him doing anything, other than what you 
testified? A. No, sir he was just standing there in front of the 
commode. 


Q. And you are sure about that? A. Yes, sir, Iam. 
* * a * * 


Q. Do you know how long the defendant was in the bathroom before 


you opened the door? A. I would say it was a matter of seconds. The 
time it took me to walk from here to here and walk directly into the 
bathroom. 

Q. Did you take a look at this door to see if there were any locks 
on the door? A. I didn't see any locks on the door. 

Q. Did you inspect it to see if there were any locks on the door ? 
A. No, sir, I didn't. a7 

Q. So it is your testimony that you went in behind this man, who 
went into the bathroom, and you then followed him into the bathroom 
through an unopened door; is that correct? A. The door was unlocked, 
that is correct. 

Q. An unlocked door, excuse me. 

* % * * * 

Q. When you got into the bathroom, I believe it was your testimony 
that he was standing there in front of the commode; is that correct ? 
A. That is correct. 

Q. Now, did you observe him doing anything other than standing 
there? A. I observed him drop a Chesterfield king-size cigarette 
pack to the floor on the right hand side of the commode, and it landed 
in a puddle of water. 

Q. Was he facing towards the commode? A. Yes, sir, he was 
facing that commode, which is the wall, he was facing the wall directly 
behind the commode; facing the commode, that is correct, sir. 

Q. Did you see him relieving himself in front of this commode ? 


A. No, sir, I did not. 
* 
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Q. So it is your testimony that you saw this man, who had run 
into the poolroom, stand in front of the commode, and with his back 


towards you drop the cigarettes to his right? A. That is) ‘correct, sir. 
Q. And he had been in the bathroom a couple of seconds; is that 

your testimony? A. Very, very -- not more than a couple of seconds. 

The time it would take me to get from the front door to the bathroom 


door. 


* * | * 
WILLIAM P. BUTLER 


was called as a witness by the United States and, being first duly sworn, 


was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FOWER: 
* * * * | * 
MR. GORDON: I will stipulate that the witness is qualified. 
THE COURT: You will stipulate that the witness isa qualified 
chemist? | 
MR. GORDON: Yes, sir. 
THE COURT: The stipulation is that this witness is a qualified 
chemist and employed by the United States Government; is that correct ? 


MR. GORDON: Yes, Your Honor. | 
* * * * | * 


Q. After you opened them up, did you perform any tests on the 
capsules that you found that were contained in Government Exhibit 1? 
A. Yes, sir. I tested a portion of the powder in each one of the five 
capsules, and I found that each one of the capsules contained a mixture 
of heroin hydrochloride, quinine hydrochloride, and mannitol. The 
heroin is a derivative of opium and a narcotic drug. i 

* * * * | ox 

MR. FOWER: At this time, Your Honor, I wish to have Govern- 
ment Exhibit 1 and 1-A admitted into evidence ? | 

THE COURT: Is there any objection ? 
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MR. GORDON: No objection. 

THE COURT: They may be admitted. 
* * * 
BY THE COURT: 

Q. Where does opium come from, Doctor? A. Opium comes 
from the opium poppy, or papaver somniferum. It is a gummy exitus, 
which is extracted by lancing the unripe head of the poppy, and it is 
then collected drop by drop. This constitutes raw or gum opium. Itis 
then processed into its various narcotic components. 

Q. I mean, where is it grown? Where is it raised? A. Itis 
raised through the Middle East and the Orient. There is none that is 
grown in the United States. 


* * * * 


CHARGE OF THE COURT TO THE JURY 

THE COURT: Now, ladies and gentlemen of the jury, this case 
has not taken very long to try, and I am sure that the testimony is 
fresh in the minds of all of the members of the jury. 

Under our system of jurisprudence it becomes the duty of the 
Court after all the evidence has been introduced on both sides to 
instruct you as to the law that should govern you in your deliberations 
in this case. 

When you go to the jury room, you will take with you a copy of 
the indictment returned by the Grand Jury in this case. I don't know 
how many of you have ever served on a Grand Jury, but you probably 
as a result of reading the newspapers and so forth have learned that 


a grand jury is composed of 23 members, which conducts what we call 


an ex parte hearing, and that means that the Grand Jury, and we will 
take this case for example, has only heard one side of this case, that is, 
the prosecution's side. The defendant did not testify before the Grand 
Jury, or no witnesses were introduced on behalf of the defendant 

before the Grand Jury. So that the law states at the beginning of a 
trial, that the fact that a man is indicted by a grand jury, does not 
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mean that he must be guilty of the offense. Every person is presumed 


to be innocent of the charges contained in the indictment until such time 
as you are satisfied from the evidence in the case that he . guilty be- 
yond a reasonable doubt. : 

Now, in this case the defendant is charged with violations of the 
laws relating to narcotics. Narcotics have a recognized legitimate use 
in medicine. On the other hand, their use when not under the super- 
vision of a physician is regarded as dangerous and as susceptible of an 
evil influence, and for this reason the traffic in narcotics is regulated 
by law so that they may be available for medicinal purposes under the 
supervision of a physician, but they may not be obtainable for illicit or 
illegitimate use. : 

Accordingly, the sale and purchase of drugs are permitted only 
pursuant to a doctor's prescription. A further safeguard is prescribed 
by law in that packages containing narcotics lawfully sold or dispensed 
must bear an Internal Revenue stamp, and all sales of narcotics must 
be made in or from the original stamped package. All traffic in nar- 
cotics outside of the channels prescribed by law, as I have just indicated, 
is illicit and because of its detrimental effect on the community, is re- 
garded as criminal or unlawful. 

Now, Title 26, Section 4704(a) of the United States Code under 
which the first count of the indictment is drawn, states as follows: It 
shall be unlawful for any person to purchase, sell, dispense or distribute 


narcotic drugs except in the original stamped package or| from the origi- 
nal stamped package, and the absence of appropriate tax-paid stamps 

from the narcotic drugs shall be prima facie evidence of a viola- 
tion of this subsection by the person in whose posse=sion the same may 
be found. 

Now, Count 1 of the indictment which is drawn under the section of 
the United States Code I just read to you reads as follows: 

On or about March 12, 1962, within the District of Columbia, 
Ernest A. Scott purchased, sold, dispensed and distributed, not in the 
original stamped package and not from the original stamped package, a 


12 


narcotic drug, that is five capsules containing a mixture totalling about 


200 milligrams of heroin hydrochloride, quinine hydrochloride, and mannitol. 

In other words, the violation set forth in the first count of the in- 
dictment consists of purchasing, selling, dispensing or distributing nar- 
cotic drugs not in the original stamped package. 

Now, the law does not require strict proof of a sale, purchase, dis- 
pensing or distribution of a drug. The law which I just read to you under 
which the first count of the indictment is drawn goes on to Say: 

The absence of appropriate tax-paid stamps from narcotic drugs 
shall be prima facie evidence of a violation of this subsection by the person 
in whose possession the same may be found. 

In other words, if the Government has proven to your satisfaction 
beyond a reasonable doubt that the defendant had possession of this drug, 
and that while in his possession there were no appropriate tax-paid stamps 
for these drugs, then those facts constitute what we call in law prima 
facie evidence of a violation of the statute, and the jury may find the def- 
endant guilty of that charge, if it sees fit to do so, without requiring any 
further proof. 

Now, you might say to yourself, what is meant by prima facie? 
Prima facie evidence means a fact presumed to be true, unless disproved 
by some evidence to the contrary. Although the indictment under Count 
1 reads and uses the word, purchased, sold, dispensed and distributed, 
not in the original stamped package and not from the original stamped 
package, it is sufficient for a conviction if you find that the Government 
has proven beyond a reasonable doubt that the defendant either sold, he 
either dispensed, he either distributed the drug, which was not in or from 
the original stamped package. In other words, if he committed the offense 
in any one of the ways mentioned in that first count, that will be sufficient 
under the law, provided that you believe that he committed that offense 
in any one of the ways mentioned in the first count beyond a reasonable 

doubt. 

Now, Title 21 of the United States Code, Section 174, the statute under 
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which the second count of the indictment is drawn, provides as follows: 
Whoever fraudulently or knowingly imports or brings any narcotic 
drug into the United States or any territory under its control or jurisdiction 
contrary to law, or receives, conceals, buys, sells, or in any manner 
facilitates the transportation, concealment, or sale of any such narcotic 
drug, after being imported or brought:in, knowing the same to have been 
imported or brought into the United States contrary to law, or conspires 
to commit any of such acts in violation of the laws of the: United States, 
such person shall be punished as the statute provides. 
The statute or law, in other words, further provides: Whenever 
on trial for a violation of this section the defendant is shown to have had 
possession of the narcotic drug, such possession shall be deemed suf- 
ficient evidence to authorize conviction, unless the defendant explains 
the possession to the satisfaction of the jury. | 
Count 2 of the indictment, which is drawn under the section of the 
United States Code I just read to you, reads as follows: | 
That on or about March 12, 1962, within the District of Columbia, 
Ernest A. Scott facilitated the concealment and sale of a narcotic drug, 
that is, five capsules containing a mixture totalling about 200 milligrams 
of heroin hydrochloride, quinine hydrochloride, and mannitol, after said 
heroin hydrochloride had been imported with the knowledge of Ernest A. 
Scott into the United States contrary to law. 
Now, this is the same heroin hydrochloride which is mentioned 
in the first count of the indictment. 
Now, each count charges a violation of a separate offense under 


the law, and the jury may acquit or convict the defendant on either one or 


both of the counts of the indictment. 
As I stated before, an indictment is not evidence against a def- 
endant and it should not be regarded by you as testimony against the def- 
endant, nor as being of any probative value, nor as st entitled to any 
weight whatsoever as evidence. | 
The law is that every defendant is presumed to be innocent of the 
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charge contained in the indictment, and the burden of proof is upon the 
Government to prove him guilty to your satisfaction beyond a reasonable 
doubt, and unless the Government sustains this burden and proves beyond 
a reasonable doubt that the defendant has committed every element of 
the offenses charged, then the jury must find him not guilty. 
As I said to you just a moment ago, the burden of proof is on the 
Government to prove a defendant guilty beyond a reasonable doubt, 
but not beyond all doubt whatsoever. In other words, the Government must 


prove the defendant guilty to a moral certainty, not to an absolute cer- 


tainty. 

As its name implies, a reasonable doubt is a doubt for which you 
can give a reason to yourselves. It is a doubt based on reason and not 
just any whimsical conjecture or some capricious speculation. I think I 
can explain to you the meaning of the phrase reasonable doubt in simple 
every-day language. Proof beyond a reasonable doubt simply means this: 
If after an impartial comparison and consideration of all the evidence 
in the case, you can Say to yourselves that you are not satisfied of the 
defendant's guilt, then you have a reasonable doubt; but if after such im- 
partial comparison and consideration of the evidence, you can truthfully 
say to yourselves that you have an abiding conviction of the defendant's 
guilt, such as you would be willing to act upon in the more weighty and 
important matters relating to your own personal affairs, then you have 
no reasonable doubt. 

To put it in another way, in other words, proof beyond a reason- 
able doubt simply means that the proof must be such as will result in 
an abiding conviction of the defendant's guilt on your part and in your 

mind, such as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. 

Now, in determining whether the Government has established the 
charge against the defendant, you must consider and weigh all the testi- 
mony of the witnesses who have appeared before you. You are the sole 
judges of the credibility of the witnesses. In other words, you must de- 
termine which witnesses to believe and to what extent you believe them. 
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In deciding how much weight to attach to the testimony of a witness, 
you may and should consider the demeanor of the witness while on the 
witness stand, his manner of testifying; whether the witness impresses 
you as having an accurate memory and recollection; whether the witness 
impresses you as a truth-telling individual; and whether the witness has 
an interest in the outcome of the case. All these matters you may con- 
sider as well as any other matters which may seem to you to have a 
bearing on the question as to whether the witness is telling the truth or 
telling a falsehood. | 

If you should find that any witness who has testified in this case 
has knowingly testified falsely as to any material fact, the truth of which 
that witness could not have been reasonably mistaken, then the jury is 
at liberty, if the jury sees fit to do so, to disregard all of the testimony 

63 of that witness, or you may disregard such part as you believe 


to be false, and you may accept such yart as you believe to be true. 


On the other hand, you may disregard all of the testimony if you 


find those elements I just mentioned to you. 
Now, you are to base your verdict in this case solely upon the 

testimony which you believe to be true. It is the duty of'the Court, as I 

said before, to make known to you the law of the case, and it is your 


duty as jurcrs to take the law of the case from the Court. As I have said 


before, you are the sole and exclusive judges of the facts. 

Now, you are admonished not to permit your reason or your judg- 

ment or your intelligence to be swayed by sympathy, prejudice, bias, or 

ill-will for or against either the Government or the defendant. You should 
not be influenced by your feelings or emotions. Your verdict is to be 
reached in accordance with the solemn oath you took that you would well 
and truly try this case and a true verdict render in accordance with the 
evidence and in accordance with the law as given to you by the Court. 

Now, you must consider this matter deliberately and carefully in 
the light of the instructions on the law that I have given you, and in 
reaching your conclusion, you must use the same common-sense and 

| 
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the same approach and the same intelligence that you would employ in 
determining any important matter that you have to decide in the course 
of your own affairs. 

64 As I said to you before, an indictment is not evidence against an 
accused and should not be considered by the jury as evidence against 
an accused. 

In considering these instructions that I have just given to you, you 

are to consider them in their entirety, that is, as a whole. You are not 


to select or pick out some particular instruction and accentuate that and 


overlook others, but you are to consider them, as I said, in their entirety. 

Now, when you go to your jury room, you will, of course, there 
elect your foreman; and your foreman will then preside, or your forelady, 
as the case might be, and that person will preside at your sessions and 
give each of you an opportunity to present your views, and you should 
listen to the opinions of your fellow jurors. 

Now, in the event it should become necessary for the jury during 
its deliberations toisend a note to the Court for any reason whatsoever, 
please do not indicate in that note how the jury stands with respect to 
the guilt or innocence of the defendant. Please do not state, for example, 
the jury stands 10 to 2 or 8 to 4 for acquittal or conviction, or however 
they might stand, because the Court will not be interested in how the jury 

stands. In other words, sometimes the jury sends a note to the 
Court either to ask for further instructions or that some matter of law 
be clarified, and sometimes a jury, and I have seen it happen in the past 
and that is the reason I caution all the juries not to do this, has stated, 
we stand so and so to So and so for conviction, or to find the defendant 
innocent. 

Now, if you did that, I would have to declare a mistrial and we would 
have to try this case all over again. That is the reason I caution the jury 
not to indicate, if you do send a note. It may not be necessary, I hope not, 
but if you send a note please do not indicate how the jury stands. 

Now, all you have to do in this case, ladies and gentlemen of the 
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jury is to do what I assume you do in every case, look at this case ob- 
jectively without any sympathy, bias, prejudice or ill feeling if you have 
any, and I know you don't have any, against either the Government or the 
defendant, and give the defendant a fair trial according to the evidence 
in the case and according to the law that the Court has given to you. 
Always Keep in mind that the trial of any case, whether it be a 
civil case or a criminal case, is a search for the truth, and I assume some 
of you who have been serving now several days have been on civil juries 
and undoubtedly criminal juries. What are we here for? | All of you are 
here for one purpose, and the Judge too, for that matter, and the 
lawyers, and you are here in search of the truth of what happened on the 
occasion that the Government contends the defendant violated the law. 
The trial of any case amounts to this: It is a search for the truth. I 
hope you will always keep that in mind. | 
Now, in this case, whatever your verdict might be, it must be a 
unanimous verdict in this case as to each count. In other words, the 
twelve jurors must unanimously agree on whether the defendant is guilty 
on the first count or not guilty or guilty on the second count or not guilty. 
You can either convict the defendant or acquit him of either one or both 
of the counts because they are separate offenses. | 


Now, will counsel come to the bench, please? 


(Thereupon counsel approached the bench and the following igre ) 

THE COURT: Mr. Gordon, do you have any objection to any part of 
the Court's charge ? | 

MR. GORDON: No, I have none, Your Honor. 


| 
THE COURT: Do you have any requests for further instructions ? 


MR. GORDON: No further instructions. 
* * * * * 


(Thereupon at 2:50 o'clock p.m. the jury left the courtroom to 
deliberate upon its verdict.) 


(At 3:50 o'clock p.m. the jury returned to the courtroom and the 
following occurred: ) 
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THE DEPUTY CLERK: Madam Forewoman, has the jury agreed 
upon a verdict ? 

THE FORELADY: Yes, we have. 

THE DEPUTY CLERK: What say you as to the defendant Ernest A. 
Scott on Count 1 of the indictment? 

THE FORELADY: Not guilty. 

THE DEPUTY CLERK: On Count 2 of the indictment ? 

THE FORELADY: Guilty. 

THE DEPUTY CLERK: Members of the jury your forewoman says 
you find the defendant Ernest A. Scott not guilty on Count 1 and guilty 
on Count 2 of the indictment, and that is your verdict So say you each 
and all? 

THE JURY: It is. 

(There was no answer to the contrary.) 

MR. GORDON: Your Honor, may the jury be polled? 

THE COURT: Yes, poll the jury. 


(Thereupon the jury was polled by the Deputy Clerk of the Court, 
and each juror stated that his or her verdict was the same as that 
previously announced by the forelady.) 


THE DEPUTY CLERK: The jury has been polled, Your Honor. 
THE COURT: All right, the jury has been polled. 
The defendant will be remanded. 


* * * 
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| Filed June 15, 1962] 
JUDGMENT AND COMMITMENT 


On this 15th day of June, 1962 came the attorney for the government 


and the defendant appeared in person and by counsel, Jacob Gordon, Esq. 

IT IS ADJUDGED that the defendant has been convicted upon his plea 
of not guilty and verdict of guilty of the offense of Violation of Section 
174, Title 21, U.S. Code as charged in Count 2 and the court having asked 
the defendant whether he has anything to say why judgment should not be 
pronounced, and no sufficient cause to the contrary being shown or appear- 
ing to the Court, | 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of Five (5) years. | 

IT IS ORDERED that the Clerk deliver a certitiedl copy of this 
judgment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ John J. Sirica — 
United States District Judge. 


The Court recommends commitment to: Lexington, Kentucky. 
| 


BRIEF FOR APPELLEE 


a 4 


Gnited States Court sf Appeals 


Por HE DISTEIOT OL COLUMBIA eteuri 


No Lea} 


ERNEST A. Secor, APPELLANT 


fy i 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


DAVID C, ACHESON, 

i United States Atforned 
FRANK Q. NEBEKER. 
ROBERT A. LEVETOWN. 


Ansistunt Cnited States Attorneys 


No. 17515 
QUESTIONS PRESENTED 


1. Did the District Court commit plain error by admitting 
into evidence narcotics which had been abandoned by appellant 
in a public place prior to his arrest? 

2. Did the District Court commit plain error by allowing a 
qualified chemist to testify concerning the geographical source 
of achemical substance? 


69) 


€679232—63 


“Counterstatement of the case 
Statutes involved 
Summary of argument 
Argument: 
I. It was not plain error to receive the narcotics into evidence at 


II. It was not plain error to allow a qualified chemist to testify 
concerning the source of opium 
Conclusion. 


TABLE OF CASES 


Abel v. United States, 362 U.S. 217 (1960) 

“Briggs v. United States, 103 U.S. App. D.C. 145, 255 F. 2d 897 (1958). 

“*Brown v. United States, 112 U.S. App. D.C. 87, 299 F. 2d 468 (1962). 

Burton v. United States, 272 F. 2d 473 (9th Cir., 1960) 

Coppedge v. United States, 369 U.S. 438 (1962) 

*Drake v. United States, No. 15645, D.C. Cir., affirmed by order dated 
June 22, 1960. 

Gray v. United States, No. 17023, D.C. Cir., decided November 29, 


Harris v. United States, 112 U.S. App. D.C. 100, 299 F. 2d 931 (1962) 
Hester v. United States, 265 U.S. 57 (1924) 
Keiningham v. United States, — U.S. App. D.C. —, 307 F. 2d 632 


Lee v. United States, 95 U.S. App. D.C. 156, 221 F. 2d 29 (1954)-..- 

Nash v. United States, No. 16015, D.C. Cir., affirmed by order dated 
February 14, 1961 

Rodella v. United States, 286 F. 2d 306 (9th Cir., 1960) 

Sher v. De Haven, 91 U.S. App. D.C. 257, 199 F. 2d 777 (1952). 

Trujillo v. United States, 294 F. 2d 583 (10th Cir., 1961) 

Velasquez v. United States, 244 F. 2d 416 (10th Cir., 1957) 

*Vick v. United States, — U.S. App. D.C. —, 304 F. 2d 379 (1962). 

White v. United States, No. 17183, D.C. Cir., decided November 21, 
2 Rl 

Williams v. United States, 99 U.S. App. D.C. 161, 237 F. 2d 789 


OTHER REFERENCE 


Goxpsrern, TRIAL TECHNIQUE 389 (1935) 


*Cases principally relied upon are marked by asterisks. 
(mr) 


> 


ar» 


an 


AQaNIIaA 


Anited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 17515 


Ernest A. Scott, APPELLANT 
Vv. 


Unirep States oF AMERICA, APPELLEE 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


In count one of an indictment filed April 9, 1962, appellant 
was charged with violation of 26 U.S.C. 4704(a), the purchase, 
sale or distribution of a narcotic drug; in count two of the same 
indictment, appellant was charged with a violation of 21 U.S.C. 
174, facilitating the concealment or sale of a narcotic drug with 
knowledge that the drug had been imported into the United 
States contrary to law (J.A.1). Trial by jury was had on May 
14, 1962. Appellant was found not guilty of count one but 
guilty of count two (Crim. No. 310-62). On June 15, 1962, ap- 
pellant was sentenced to five years imprisonment with a recom- 
mendation for commitment to the narcotic addicts’ rehabilita- 
tion center at Lexington, Kentucky (J.A. 19). 

At trial, the evidence showed that Detective Paul, an experi- 
enced narcotics officer, was driving in a police cruiser with an- 
other detective when he observed appellant in the company of 
a group of other men, standing on the sidewalk in front of a 


(1) 


poolroom (J.A. 3). The group scattered as the cruiser ap- 
proached and appellant, who was wearing a blue coat, ran into- 
the poolroom (J.A. 3). Detective Paul entered the poolroom 
and obgerved the back end of appellant’s blue coat as appellant 
disappeared into the bathroom at the rear of the premises (J.A. 
3). The officer then stated that he “went to the rear of the 
poolroom and opened the door of. the bathroom, and as I 
stepped into the—bathroom, I observed the defendant standing 
to the left facing a commode, and as I stepped in, I observed 
from his right hand drop 4 cigarette pack to the floor” (J.A. 
3-4). Detective Paul picked up the cigarette pack and found 
inside of it five gelatin capsules containing white powder. He 
then identified himself to the appellant and placed him under 
arrest (J.A. 4). 

Dr. William P. Butler, stipulated ‘by the defense to be a qual- 
ified chemist, also testified. at trial (J.A. 9). He stated that the 
white powder contained in the gelatin capsules which appellant 
had attempted to discard was heroin (J.A. 9). He explained 
that heroin is a derivative of opium (J.A.9). 

In response to a question posed by the trial judge, Dr. But- 
ler testified that opium is grown in the Middle East and in the 
Orient, and that itis not grown in the United States (J.A. 10).. 


STATUTES INVOLVED 


Title 21 U.S.C. § 174 provides: 


Same: penalty: evidence—Whoever fraudulently or 
knowingly imports or brings any narcotic drug into the 
United States or any territory under its control or juris- 
diction, contrary to law, or receives, conceals, buys, sells, 
or in any manner facilitates the transportation, conceal- 
ment, or sale of any such narcotic drug after being im- 
ported or brought in, knowing the same to have been im- 
ported or brought into the United States contrary to 
law, or conspires to commit any of such acts in violation 
of the laws of the United States, shall be imprisoned not 
less than five or more than twenty years, and in addi- 
tion, may be fined not more than $20,000. For a second 
or subsequent offense (as determined under section 
7237(c) of the Internal Revenue Code of 1954), the 


offender shall be imprisoned’ not less than ten or more 
than forty years, and, in-addition, may be fined not more 
than $20,000. 

Whenever on trial for a violation of this subsection 
the defendant is shown to have or to have had posses- 
sion of the narcotic drug, such possession shall be deemed 
sufficient evidence to authorize conviction unless the 
defendant explains the possession to the satisfaction of 
the jury. 

Title 26 U.S.C. § 4704(a) provides: 


It shall be unlawful for any person to purchase, sell, 
dispense; or distribute narcotic drugs except in. the orig- 
inal stamped package or from. the: original stamped: 
package; and:the absence of appropriate tax paid:stamps: 
from: narcotic: drugs shall be primai facie evidence of a 
violation. of this subsection. by the person in: whose pos- 
session the same may be found. 


SUMMARY OF ARGUMENT 
ig 


On the record before this Court, appellant cannot establish 
that the District Court eommitted. plain error in admitting 
the narcotics into evidence at trial. On the contrary, the 
record indicates that the narcotics were admissible. The nar- 
coties were abandoned. by appellant in a public place prior 
to his arrest and were not the subject of an illegal: search: or 
seizure. 

Ir 


A witness, stipulated by the defense to be a qualified chem- 
ist, could at the discretion of the trial court testify regarding 
the geographical source of opium, a chemical substance. In 
any event, no objection to this testimony was raised at trial 
and its admission into evidence did not constitute plain 
error in the context of this case wherein, by reason of statu- 
tory presumption, mere unexplained possession of the nar- 
cotics was sufficient to justify appellant’s conviction. 


4 
ARGUMENT 


I. It was not plain error to receive the narcotics into evidence’ 
at trial. 


Appellant claims that the narcotics which he dropped in the 
presence of the police officer were not admissible in evidence. 
Raised for the first time on appeal, the objection comes too 
late. “We have frequently pointed out that objections to the 
receipt of evidence should be made in the trial court.” White: 
v. United States, No. 17183, D.C. Cir., decided November 21, 
1962, slip opinion at pp. 3-4. See also Harris v. United States, 
112 U.S. App. D.C. 100, 101, 299 F. 2d 931, 932 (1962). In the 
present case, no motion to suppress the evidence was made pri- 
or to trial and no objection to the evidence was raised at trial. 
Furthermore, there is no basis in the record for a finding that 
the trial court committed plain error in failing sua sponte to 
exclude the evidence. Gray v. United States, No. 17023, D.C. 
Cir., decided November 29, 1962. 

Appellant attacks the admissibility of the narcotics on the 
ground that they were seized as a result of an illegal arrest. 
The record demontrates, however, that the contraband was 
recovered prior to the arrest, not as a result of it; the record 
also demonstrates that the narcotics were abandoned in a pub- 
lic place and accordingly were not the subject of a search or 
seizure in the legal sense. 

The following cases in this jurisdiction are controlling prece- 
dents on this appeal: Vick v. United States, — U.S. App. D.C. 
—, 304 F. 2d 379 (1962) ; Brown v. United States, 112 US. App. 
D.C. 87, 299 F. 2d 468 (1962); Drake v. United States, No. 
15645, D.C. Cir., affirmed by order dated June 22, 1960; Briggs 
v. United States, 103 U.S. App. D.C. 145, 255 F 2d 897 (1958). 

In Vick v. United States, supra, this Court’s opinion disclosed 
these facts: at 7 A.M. on February 5, 1961, police Officer Wil- 
liams, one of a two man squad car detail, observed the defend- 
ant walking towards him on a public street. After the defend- 
ant passed the police car, he dropped a white bottle about 
five feet behind the car. The officer picked up the bottle, which 
was labeled “Bufferin” and which contained white capsules. 
He called out to the defendant saying that the contents looked 
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like drugs. The defendant responded, “It is.” The officer 
-arrested him. . atone Pe 

In Vick, unlike the instant case, the defendant moved to 
suppress the evidence prior to trial. On appeal, this Court 
rejected the argument that the drugs were illegally seized and 
‘then went on to dismiss the appeal as frivolous, commenting 
that it had been improvidently granted at government expense. 

In Brown v. United States, supra, the record disclosed that at 
approximately 3:15 in the afternoon of April 27, 1961, Officers 
Hood and Sommerville of the Narcotics Squad of the Metro- 
politan Police Department were sitting in a parked police 
cruiser. They observed the defendant and another individual 
-walking down the opposite sidewalk. Sommerville called to the 
defendant. The defendant was asked to come over to the cruis- 
-er but he continued to walk down the sidewalk. As the de- 
fendant drew opposite the cruiser, Sommerville called again. 
At this point, he noticed a small brown object in the defend- 
cant’s hand. Sommerville got out of the cruiser, walked across 
‘the street, and called the defendant a third time. The defend- 
-ant continued walking, but at a faster pace. Sommerville fol- 
lowed and he noticed the defendant drop a small paper bag on 
the ground behind a fence. After dropping the bag, the defend- 
ant turned and greeted Sommerville, who then walked over 
‘and recovered the bag. In it were a quantity of capsules con- 
taining white powder. Sommerville placed the defendant 
under arrest.” 

In Brown, as in this case, no objection to the evidence was 
raised at trial or prior to trial. On appeal, this Court rejected 
the argument that the admission of the narcotics into evidence 
-constituted plain error and affirmed Brown’s conviction in a 
two-sentence per curiam opinion.” 

1 These facts are derived from the Government’s brief, pp. 1-2, Brown v. 
United States, No. 16665. 

2In Keiningham v. United States, — U.S. App. D.C. —, 307 F. 2d 632 
(1962), it was pointed out that prior to the advent of Coppedge v. United 
States, 369 U.S. 438 (1962), the Court of Appeals had no occasion to dismiss 
‘appeals as frivolous. The Court noted however, that previously, when the 
issue presented on appeal had been considered frivolous, “We usually dis- 


“posed of such a case with a very short per curiam memorandum opinion.” 
Keiningham v. United States, 307 F. 2d 634 n. 1. 
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In Drake v. United States, supra, the record disclosed that at 
1:00 A.M. on December 6, 1959, the defendant was observed by 
two officers to peer into the window of a.grocery store at Second 
St. and Rhode Island Ave., N.W. They called to him to stop, 
but the.defendant walked away. The officers followed and the 
defendant increased his pace. When the officers were about 
six feet from the defendant, he threw an object over a ‘hedge. 
One of the officers grabbed the defendant by his raincoat, forc- 
ibly detaining him, while the other officer recovered the object. 
The object was.a package of cigarettes containing marihuana.® 

In Drake, unlike this case, a motion to. suppress the evidence 
was filed prior to trial. .On appeal, this Court rejected the argu- 
ment that the narcotics had been illegally seized and affirmed 
the.conviction by an unpublished order. 

In Briggs v.United States, supra, the record disclosed that the 
defendant was called.over to a police car. As he approached, 
narcotics fell out of a newspaper he was carrying. The 
officers picked up the narcotics and placed him under arrest. 
A motion ¢o suppress the evidence was filed prior to trial and 
renewed at trial. On appeal, this Court affirmed the District 
Court’s ruling that the evidence had been legally obtained.* 

Cases from other jurisdictions which are directly in point.and 
which support the government’s position that the narcotics 
were abandoned in a public place and were not the subject of an 
illegal search or seizure include Trujillo v. United States, 294 
F. 2d 583 (10th Cir., 1961) and Burton v. United States, 272 
F. 2d 473 (9th Cir., 1960). See also Abel v. United States, 362 
US. 217 (1960); Hester v. United States, 265 US. 57 (1924); 
Leev. United States, 95 U.S. App. D.C. 156, 221 F. 2d 29 (1954) ; 
Nash v. United States, No. 16015, D.C. Cir., affirmed by order 
dated February 14, 1961.° 


3 These facts are derived from the government's brief, pp. 1-2. Drake v. 
United States, No. 15645. 

4 These facts are derived from the government’s brief, pp. 1-5. Briggs v. 
United States, No. 14301. 

* Appellant relies on Willioms v. United States, 99 U.S. App. D.C. 161, 237 
F. 20 789 (1956). In that case, the defendant was arrested without prob- 
able cause and brought to a police precinct. While there, in police custody, 
he attempted to rid himself of narcotics which were in his possession. In 
Williams, unlike the present case, the arrest clearly preceded the abandon- 
ment. Also in Williams, the evidence was challenged both in a pre-trial 
motion to suppress and again at trial. 
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II. It was not plain error to allow a qualified chemist to testify 
concerning the source of opium 


It is alleged that the District Court committed plain error 
in asking the chemist, Dr. Butler, where opium was grown. It 
is said that Dr. Butler was not qualified as an expert with re- 
gard to this particular question, and that this was prejudicial 
-error in view of the indictment which charged that appellant 
had knowledge that the narcotics were imported into this coun- 
try contrary to law. 

At trial, the defense quickly stipulated that Dr. Butler was 
-a “qualified chemist” ° (J.A. 9). When the trial court asked 
the question concerning the source of opium, no objection to 
the witness’s qualifications to answer was interposed. Under 
these circumstances, neither the trial court nor the government 
was put on notice that the defense stipulation did not cover the 
‘situation. Certainly, knowledge of the geographical source of 
chemical substances is a subject which can reasonably be re- 
garded as coming within a chemist’s scope of special compe- 
tence. Cf. Sher v. De Haven, 91 U.S. App. D.C. 257, 262, 199 
F. 2d 777, 782 (1953). 

In any event, the admission of this testimony did not consti- 
‘tute plain error in this case in view of the statute. In effect, 
the statute provides that the unexplained possession of nar- 
-cotics raises a presumption of knowledge of unlawful importa- 
tion; the presumption alone warrants conviction. Rodella v. 
United States, 286 F. 2d 306, 311 (9th Cir., 1960) ; Velasquez v. 
United States, 244 F. 2d 416, 418 (10th Cir., 1957). In this 
context, the admission of the challenged testimony cannot be 
regarded as a plain error which affected any substantial right 
of this appellant. 


*The stipulation of an expert’s qualifications is regarded as a standard 
stratagem of trial: 

Sometimes, when a particularly well-qualified expert is presented as 

a witness, opposing counsel will make it a practice of immediately, but 

very quietly, admitting the qualifications of the witness. This serves 

the purpose of keeping from the jury a full knowledge of just who the 

witness is and what his standing is in his particular field or profession. 

If the jury are thus prevented from knowing all about the witness, they 

naturally cannot give his testimony the full consideration it should 
deserve. GOLDSTEIN, TRIAL TECHNIQUE 389 (1935). 
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CONCLUSION 


Wherefore, it is respectfully requested that the judgment of 
the District:Court be-affirmed. 


Davin C. ACHESON, 
United States Attorney. 

Franz Q. Nesexer, 

Rosser A. Leverown, 
Assistant United States Attorneys. 
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